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How Planning Can Protect Property From 
Nursing Home Costs

Michael T. Lahti

Background and Statistics

We have prospective clients fill out a questionnaire 
expressing their concerns and priorities when doing 
an estate plan.  Perhaps of the greatest concern to 
most people is “How can I protect my property from 
nursing home costs?”  Clients are constantly being 
bombarded with information, some good and some 
erroneous, about the risks of nursing home care.  We 
thought it might be helpful to our clients to discuss 
the most frequently asked questions.

The chance that a senior will enter a skilled nursing 
facility is reportedly 1 in 31. Rarely does anyone 

want to go into a skilled nursing facility (aka 
“nursing home”), yet this happens to many people. 
In many instances the gateway to a nursing home is 
from the hospital.  At that time people may be weak, 
in pain, and disengaged; and there is simply no other 
option.  Sometimes in this condition people even 
embrace the structured, safe environment offered by 
a nursing home.  So, when this happens, what are the 
costs?

Nursing homes are costly. A 2010 Prudential study2  
indicates the following:

Annual Nursing Home Care Cost

Room Type RI MA FL

Private $97,455 $127,385 $85,775
Semi-Private $91,980 $116,435 $77,380

Annual Assisted Living Care Cost
 RI MA FL
 $36,334 $48,250 $26,428
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Pursuant to U.S. Treasury Department Regulations, we 
are required to advise you that, unless otherwise expressly 
indicated, any federal tax advice contained in this 
communication is not intended or written to be used for, and 
may not be used for, the purpose of (i) avoiding tax-related 
penalties under the Internal Revenue Code or (ii) promoting, 
marketing or recommending to another party any tax-related 
matters addressed herein.

This Newsletter should not be construed as legal advice but 
rather as general guidance on matters as to which you may 
wish to consult with a qualified professional advisor.

  1The American Elder Care Research Organization 
  2 http://www.prudential.com/media/managed/LTCCostStudy.pdf  

New Massachusetts Probate
Code Now In Effect

Maria H. Lahti

On March 31, 2012, Massachusetts finalized and 
made effective new rules for probate practice and 
procedure. The new “Massachusetts Uniform Probate 
Code (MUPC)” is intended to streamline the probate 
process by dividing probate matters into those matters 
that will need “formal” or “informal” probate.  The 
MUPC was designed to simplify the process of 
settling a decedent’s affairs in a manner consistent 
with the decedent’s intent.  The new Code will also 
increase uniformity with other states. To date, 18 
states have adopted the Uniform Probate Code, 
including Florida but not yet including Rhode Island.  
There are many significant changes under the MUPC.  
The rules of intestate distribution (who will inherit 
your assets if you die without a will) are altered; 
“blended” families (spouses with children from prior 
relationships) are addressed; and the inheritance rights 
of surviving spouses and children are changed.  The 
new MUPC will also alter the impact of marriage and 
divorce on current wills.

The Probate and Family Court has developed over 
eighty new and revised forms, numerous new rules 
and procedures, as well as new legal terminology 
regarding wills and estates.  Lawyers who handle 
probate matters have been encouraged to take courses 
that are offered on the new MUPC.  The attorneys at 
Lahti, Lahti & O’Neill have gone back to school to 
stay on top of these changes!

The MUPC will not invalidate existing wills.  
However, the new inheritance rules, new terminology, 
and changes to the legal interpretation of certain will 
provisions may call for a review of current wills. If 
you have any questions about your current estate 
plan, please call our office to have your documents 
reviewed without charge by one of our experienced 
estate planning attorneys.  Of course, as before, we 
remind our clients that the best way to avoid probate 
is with a living-trust-centered estate plan which is 
properly maintained and whose assets are properly 
positioned. We offer a complimentary consultation to 
clients whose estate plans haven’t been reviewed in 3 
or more years. ♦♦♦

LLO Scholarly Pursuits

Stephen T. O’Neill is the principal author of an 
88-page chapter on Estate, Gift and Generation 
Skipping Transfer Taxes in MCLE’s 2-volume work, 
A Practical Guide to Estate Planning in Rhode 
Island, published in January 2012.  

Steve’s chapter was selected as the sample chapter on 
the MCLE website. Thus you can read, and even save 
a copy of Steve’s chapter by visiting --
http://www.mcle.org, and searching for code 
2120313B00, or just contact us for a copy. ♦♦♦

Years           
If it’s been four
Or more,
You’re overdue
For a free review.
Call and set a date,
Lest it be too late.

Henry Wordsmith Lawfellow

Request a Speaker

Lahti, Lahti & O’Neill, LLC will be happy
to conduct complimentary Estate Planning
& Elder Law educational workshops and
seminars for professional management
organizations, retired professional groups,
financial advisor firms and senior support
groups.   To arrange an educational seminar or
workshop for a group of 25 or more people,
email or call us at (401) 331-0808.
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In-Home Care Hourly Rate

Skill Level3 RI MA FL
HHA/CNA $26 $23 $18
LPN $70 $65 $34

Any stay is expensive, but long stays can be 
devastating.  The Massachusetts Executive Office 
of Health and Human Services published a report 
showing that in 2008, 46% of nursing home stays 
were of one year or less, while 33% were between 
1-4 years, and 21% were more than 4 years4.  Of 
course it’s natural to be fearful that we will fall in 
these latter groups.

Qualifying for State-Provided Care

Perhaps the greatest source of misinformation 
concerns what happens when the state is asked to 
pay for nursing home care.  To oversimplify, assets 
are categorized into what is “countable” versus 
what is “non-countable.” What is countable varies 
by state.  For instance, Massachusetts lets residents 
keep houses with a higher value ($786,000) than 
Rhode Island and Florida (both $525,000).  On 
the other hand, in Massachusetts retirement assets 
are countable and must be spent down, whereas 
in Rhode Island and Florida such assets are non-
countable.  Other assets are non-countable to some 
extent such as an automobile, minimal amounts of 
life insurance, personal property, and prepaid burial 
plans, among others.

Once assets are categorized as “countable” versus 
“non-countable”, persons are then told how much 
they can keep.  For single persons, it is a pittance 
($2,000 each in Massachusetts and Florida, versus 
$4,000 in Rhode Island).  For married couples, when 
one spouse is sick the well spouse is allowed to 
keep a “community spouse resource allowance,” or 
CSRA.  Massachusetts and Florida allow the well 
spouse to keep the first $113,640 of countable assets; 
whereas Rhode Island allows the well spouse to keep 
one-half (1/2) of the countable assets up to $113,640.

Crisis Planning; Examples

When clients have not planned in advance, and 
come in with a crisis, planning usually focuses on 
determining to what extent assets can be protected 
for the spouse and children. 

For instance, if a couple has too much in countable 
assets, then assets must spent down, or converted 
to non-countable assets.  A classic example of this 
would be a Massachusetts couple with a house worth 
$300,000 (but subject to a $50,000 mortgage), and 
cash in the bank worth $175,640.  The house is 
non-countable; the cash is countable.  At first blush 
it might seem that this couple has too much in the 
way of assets to qualify.  The proper answer for this 
couple is that they are eligible, immediately, for 
nursing home care.  How?  This couple could prepay 
for funerals ($10,000) and pay off the mortgage 
($50,000).  This leaves them with $115,640; or 
precisely $2,000 for the sick spouse and $113,640 
for the well spouse.  

(A sad fact is that oftentimes this very basic advice is 
overlooked, and couples are told simply to “spend” 
countable excess money, usually on the nursing 
home, and to apply when their cash is reduced.)  

But what if we change the facts?  What if this couple 
had cash in the bank of $275,640, what would we do 
with this excess $100,000?  Again, this couple is not 
without options.  At this point, this excess cash could 
be converted into an income stream for the well 
spouse.

This would be done by moving assets into the well 
spouse’s name, and having him or her purchase an 
annuity (a special type of annuity based actuarially 
on the well spouse’s life expectancy).  The purchase 
of the annuity would change the character of the cash 
asset from a countable cash asset into an exempt 
income stream for the well spouse.  This planning 
is incredibly powerful and important for the well 
spouse, who can then receive the assets back (in the 
form of an annuity stream).  Furthermore, when this 
asset is returned to the well spouse and is reinvested, 
the fact that it pushes assets above the initial 
threshold of $113,640 is irrelevant.  

The above examples show how powerful even 
“crisis” planning can be.  Some key points to make 
here are that clients must have, at that time, estate 
planning documents in place that allow last-minute 
transfers (to the well spouse), and planning to take 
place.  If one does not have appropriate documents 
in place, then the probate court becomes a necessary 
party to the planning process, with its accompanying 
delays and cost.

Continuing with our previous example, what 
happens if the well spouse subsequently needs 
nursing home care?  At that point, options become 
very limited.  Unless the couple has certain exempt 
persons to transfer assets to (for instance, a disabled 
child or caretaker child), then assets must be spent on 
nursing care, and disappear fast.  For many clients, 
this risk is unacceptable, and they will want to take 
steps to protect assets ahead of time.

Advance Planning

Planning in advance usually involves insurance or 
some form of gifting.  Long term care insurance, 
when affordable, is wonderful.  When assets start 
flying out the window, it is very comforting to have 
insurance assets marching in the door.   The problem 
with long term care insurance is that it’s expensive 
and medically underwritten.  Many times clients do 
not want to spend the money for it until they are sick 
and realize they need it; and then it’s too late.   

For clients who do not purchase insurance, maybe 
because they medically do not qualify, or maybe 
because they do not want to spend the money, gifting 
becomes the next option.  However, rarely if ever do 
we recommend outright gifts.  The preferred method 
to make gifts in this context is with an irrevocable 
trust.  When making gifts into an irrevocable trust, 
to oversimplify, and unless an exception applies, this 
generally must be done 5 years before one enters a 
nursing home.

Irrevocable trusts give clients the ability to move 
assets (usually real estate) into trust and keep many 
controls over the assets.  (Law school professors 
often equate property ownership to a “bundle of 
sticks.”  In other words, there are many ways to 
enjoy property.  Some “sticks” might be the ability 

to “use” the property, the ability to enjoy “income” 
from the property, the ability to “sell” the property, 
the ability to “direct” where the property goes upon 
death, etc.)  The fact is that irrevocable trusts allow 
clients to enjoy many of these “sticks” while keeping 
the property protected at the same time. 

For instance, our couple above could move their 
house into an irrevocable trust, and use it for 
life.  When the client is deceased, the house in the 
irrevocable trust would pass directly to their children 
free of probate and free of a Medicaid lien.  (Most 
of our clients interested in this type of planning put 
real estate inside their trusts.  A smaller percentage of 
clients put other assets, such as cash and investable 
assets, inside these trusts for protection.)

Although these irrevocable trusts can accomplish 
many great things, they are not perfect.  Borrowing 
against assets inside irrevocable trusts is problematic, 
and the trusts by their very nature involve a loss of 
some controls.  

Starting the Planning Process

If you have concerns about long-term care, we 
encourage you to arrange for a consultation at our 
office.  We have been assisting clients for years with 
this very specialized area of estate planning, and 
would be happy to share our experience with you 
and your family. ♦♦♦

  3 HHA: Home Health Aide. CNA: Certified Nursing Assistant. 
LPN: Licensed Practical Nurse

  4MassHealth Office of Long-Term Care, Boston, MA

Referrals
Lahti, Lahti & O’Neill is always 
grateful to receive referrals from 
our clients and professional 
colleagues. If you know of anyone 
interested in our estate planning 
or elder law services, please 
have them contact us for a free 
consultation
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